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PUBLUC PROCUREMENT ACT, 2007

2007 ACT No. 14

AN ACT TO ESTABLISH THE NATIONAL COUNCIL ON PUBLIC
PROCUREMENT AND THE BUREAU OF PUBLIC PROCUREMENT ASTHE
REGULATORY AUTIIORITIES RESPONSIBLE FOR THE MONITORING AND
OVERSIGHT OF PUBLIC PROCUREMENT, HARMONIZING THE EXISTING
GOVERNMENT POLICIESAND PRACTICSES BY REGULATING, SETTING
STANDARDSAND DEVELOPING THE LEGAL FRAMEWORK AND
PROFESSIONAL CAPACITY FOR PUBLIC PROCUREMENT IN NIGERIA ,
AND FOR RELATED MATTERS.

[4th Day of June, 2007] %(émmence-
ENACTED by the National Assembly of the Federal Republic of Nigeria:
PART I-ESTABLISHMENT OF NATIONAL COUNCIL ON PUBLIC

PROCUREMENT

1. (1) ThereisestablishedtheNational Council on Public Procurement Efstﬁblishmenaﬁ
(inthis Actreferredtoas"the Council"). o Lnenation
(2) The Council shall consist of : Bchh‘ie.nmt
(& the Minister of Finance as Chairman fem Sership

(B) theAttorney-General and Minister of Justice of the Federation
(c) the Secretary to the Government of the Federation
(d) theHead of Service of the Federation;
(e) the Economic Adviser to the President
(f) six part-time membersto represent;
() Nigerialnstitute of Purchasing and Supply Management
(i) Nigeria Bar Association;
(i) NigeriaAssociation of Chambers of Commerce, Industry, Mines and
Agriculture;
(iv) Nigeria Society of Engineers;
(v) Civil Society;
(vi) the Media; and
(g) the Director-General of the Bureau who shall be the Secretary of the Council.
(3) Notwithstanding the provisions of Section (2), the council may co-opt any

person to attend its meeting but the person so co-opted shall not have a casting vote

or becounted towardsquorum.
4 The Chairman and other members of the Council shall be appointed by the

President.
3
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(5) Subject to subsection (2) of this Section. a member of the Council
being;

(@) the holder of an elective office under the Constitution of Nigeria, shall
hold office for a period he remains so elected and no more ; and

(b) the Director-General of the Bureau, shall hold office on such terms and
conditionsasmay bespecifiedin hisletter of appointment.

2. TheCouncil shall :

fhuengtégggi?f (@) consider, approve and amend the monetary and prior review thresholds

* for theapplication of the provisionsof thisAct by procuring entities

(b) consider and approve policies on public procurement;
(c) approve the appointment of the Directors of the Bureau
(d) receive and consider, for approval, the audited accounts of the Bureau
of Public Procurement ; and
(e) "approve changesin the procurement processto adapt to improvements
inmoderntechnology"
(f)  give such other directives and perform such other functions as may be
necessary to achievetheobjectivesof thisAct.

P ART II- ESTABLISHMENT OF THE BUREAU OF PUBLIC
PROCUREMENT
The 3(I) There is established an agency to be known as the Bureau of Public

establishment Procurement inthisAct referredto as"the Bureau'".

of Public
Procurement

(2) TheBureau:

(@) shal be abody corporate with perpetual succession and a common sedl
(b) may sueand besuedinitscorporatename; and

(c) may acquire, hold or dispose of any property, movable or immovable for
the purposeof carrying out any of itsfunctionsunder thisAct.

4. Theobjectivesof theBureau are:
o (& the harmonization of existing government policies and practices on

Qbjectivesof -yl procurement and ensuring probity, accountability and transparency in
the procurement process;
(b) theestablishment of pricing standardsand benchmarks;
(c) ensuring the application of fair, competitive, transparent. value-for-
money standards and practices for the procurement and disposal of public
assetsand services; and
(d) theattainment of transparency, competitiveness, cost effectivenessand

professionalisminthepublic sector procurement system.

5. TheBureaushall:

(@) formulate the genera policies and guidelines relating to public sector
chuenglijggguof procurement for theapproval of the Council ;

(b) publicizeandexplaintheprovisionsof thisAct;
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(c) subject to thresholds asmay be set by the Council, certify Federal procurement
prior totheaward of contract ;

(d) supervisetheimplementation of established procurement policies;

(e) monitor the prices of tendered items and keep a national database of
standard prices;

(f)  publishthedetailsof major contractsinthe procurement journal ;

(@) publish paper and electronic editions of the procurement journal and maintain
an archival systemfor the procurement journa ;

() maintain a national database of the particulars and classification and
categorization of federal contractorsand serviceproviders;

(i) collate and maintain in an archival system, al federal procurement plans and
information;

())  undertakeprocurement research and surveys:

(k) organizetraining and devel opment programmesfor procurement professionas;
() periodicaly review the socio-economic effect of the policies on procurement
and advisethe Council accordingly ;

(m) prepareand update standard bidding and contract documents;

(n) prevent fraudulent and unfair procurement and where necessary apply
administrative sanctions

(0) review the procurement and award of contract procedures of every entity to
whichthisAct applies;

(p) perform procurement audits and submit such report to the National Assembly
bi-annually ;

(@) introduce, develop, updateand maintain rel ated database and technology;

(n establishasingleinternet portal that shall, subject to Section 16 (21) to thisAct
serve as a primary and definitive source of all information on government
procurement containing and displaying all public sector procurement information at
altimes; and

(s) co-ordinaterelevanttraining programsto buildinstitutional capacity.

6.- (1) TheBureaushall havethepowerto: Power s of
(8  enforce the monetary and prior review thresholds set by the Council for the ™ B¥®
application of theprovisionsof thisAct by theprocuring entities;

(b) subject to the paragraph (a) of this subsection, issue certificate of "No
Objection” for Contract Award" withintheprior review thresholdfor all procurements
withinthepurview of thisAct :

(c) from time to time stipulate to al procuring entities the procedures and
documentation pre- requisite for the issuance of Certificate of 'No Objection’ under

thisAct;

(d) whereareasonexist:
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(I) cause to be inspected or reviewed any procurement transaction to ensure

compliancewiththeprovisionsof thisAct,

(i) review and determine whether any procuring entity has violated any provision of

thisAct;

(e) debar any supplier, contractor or service provider that contravenes any provision of

thisAct and regul ationsmade pursuant tothisAct ;

() maintain anationa database of federal contractors and service providers and to the

exclusion of all procuring entities prescribe classifications and categorizations for the

companiesontheregister ;

(9 maintain alist of firms and persons that have been debarred from participating in

public procurement activity and publish themintheprocurementjournal ;

(h) call for suchinformation, documents, records and reportsin respect of any aspect of

any procurement proceeding where a breach, wrongdoing, default, mismanagement

andor collusion hasbeen alleged, reported or proved against aprocuring entity or service

provider;

(i)  recommendtothe Council, wherethereare persistent or seriousbreachesof thisAct

or regulationsor guidelinesmadeunder thisActfor .

() thesuspension of officersconcerned withthe procurement or disposal  proceeding

inissue;

(if) thereplacement of thehead or any of themembersof theprocuringor  disposal

unit of any entity or the Chairperson of the TendersBoard asthecase may be;

(iii) thedisciplineof theAccounting Officer of any procuring entity ;

(iv) the temporary transfer of the procuring and disposal function of a procuring and

disposing entity to athird party procurement agency or consultant ; or

(v) any other sanctionthat theBureau may consider of appropriate;

(j)) callfortheproduction of booksof accounts, plans, documents, and examine
personsor partiesin connection withany procurement proceeding;

(K) actuponcomplaintsinaccordancewiththeproceduresset out inthisAct;;

(3) nullify the whole or any part of any procurement proceeding or award whichisin

contravention of thisAct ;:

(m) do such other things as are necessary for the efficient performance of its functions

under thisAct

(2) TheBureaushall serveasthe Secretariat for the Council.

(3) TheBureaushal, subject totheapproval of the Council, have power to

(&) enter into contract or partnership with any company, firm or person which in its
opinionwill facilitatethedischargeof itsfunctions;

(b) request for and obtain from any procurement entity informationincluding
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reports, memoranda and audited accounts, and other information
relevant toitsfunctionsunder thisAct ; and

(c) liaisewithrelevant bodiesor institutionsnational and international
for effective performanceof itsfunctionsunder thisAct.

7.-(1) There shall be for the Bureau, a Director-General who shall be
appointed by the President, on the recommendation of the Council after
competitive selections.

(2) The'Director-General shall be:

(8 theChief Executiveand accounting officer of the Bureau

(b) responsible for the execution of the policy and day to day
administration of theaffairsof theBureau; and

(c) aperson who possesscs the relevant and adequate professional
qualification and shall have been so qualified for aperiod of not lessthan
15years.

(3 TheDirector-Genera shall hold office:

(@) foratermof 4 yearsinthefirst instance and may be re-appointed
for afurther term of 4 yearsandnomore; and

(b) on such terms and conditions as may be specified in his letter of
appointment.

(4) Without prejudice to the provisions of this Act, the Director-
General of the Bureau may be removed from office at the instance of the
President on the basis of gross misconduct of financial impropriety,
fraud, and manifested incompetence proven by the Council.

8.-( 1) The Council shall appoint the principal officers for the Bureau
after competitive selection process.

(2) Theprincipal officersappointed under Section 9 (1) of this Section
shall each havetherequisitequalification and experiencerequired for the
effective performance of the functions of their respective Departments
and theBureau asspecified under thisAct.

(3 The Council shall have power to modify the operational structure
of the Bureau as may be necessary to enhance the Bureau's duties and
functionsunder thisAct.

9.-( 1) The Council may appoint such officers and other employees as
may, fromtimetotime, deem necessary for the purposesof the Bureau.

(2) Subject to the Pension Reform Act, the terms and conditions of
service (including remuneration, allowances, benefits and pensions) of
officers and employees of the Bureau shall be as determined by the
Council.

(3) Without prejudice to the generality of subsection this Section, the
Council shall have power to appoint either on transfer or on secondment
from any public servicein the Federation, such number of employeesas
may, be required to assist the Bureau in the discharge of any of its
functions under the Act and persons so employed shall be remunerated
(including allowances) asthe Council may consider appropriate.

7
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Staff

Regulations. 10.-(1) The Council may, subject to the provisions of this Act and within six
monthsof the inauguration, make staff regulations relating generally to the
conditionsof service of the employees of the Bureau and without prejudice
totheforegoing, such regulationsmay providefor :

(a) theappointment, promotion and disciplinary control (including dismissal)
of employeesof theBureau ; and

(b) appeds by such employees against dismissal or other disciplinary
measures.

(2) Until such regulations are made, any instrument relating to the conditions
of serviceof officersinthecivil serviceof the Federation shall beapplicable.

Pfg\ﬁgons I[I. Employees of the Bureau shall be entitled to pensions, and other
P retirement benefits asprescribed under the PensionAct.

Funds of the 12.-(1) TheBureau shall establish and maintain aFund. to be approved by
the Council into which shall be paid and credited:

(A) the sums appropriated by the National Assembly for the running of the
Bureau,

(b) al subventions, fees and charges for services rendered or publications
madeby the Bureau ; and

(c) dl other assetswhichmay fromtimetotimeaccruetothe Bureau.

(2) TheBureaushall chargeitsfund tomeet all itsexpenditure.

(3) TheCouncil may makeregulationsfor theBureau:

(&) specifying the manner in which assets or the fund of the Bureau are to be
held, and regul ating the making of payment into and out of thefund; and

(b) requiring the keeping of proper accounts and records for the purposes of
thefundinsuchformasmay bespecifiedintherules.

(4) TheBureaumay, fromtimetotime, apply theproceedsof thefundfor :

(&) thecost of administration of the Bureau;

(b) the payments of salaries, fees and other remuneration, employees of the
Bureau or expertsor profess onal sappointed by theBureau;;

(c) themaintenance of any property acquired by or vested in the Bureau; and
(d) any matter connected with all or any of thefunctions of the Bureau under his
Act.

(e) thepaymentsof salaries, fees, and other remuneration, of employeesof the
Bureau or expertsor professionalsappointed by theBureau ; and

(J any expenditure connected with all or any of the functions of the Bureau
under thisAct.

- 13.-(1) Thefinancial year of the Bureau shall bethe same asthat of the Federal
Finandal Government.
%udgeting and
annual report
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(2) Not later than 6 months before the end of the financial year, the
Bureau shall submit to the Council an estimate of its expenditure and
projected incomeduring the next succeeding year.

(3) The Bureau shall keep proper accounts and records of its receipts,
payments, assets and liabilities and shall in respect of each financia year
prepareastatement of account in such form asthe Council may direct.

(4) The Bureau shall within 6 months after the end of the financial year
to which the accounts rel ate cause the accounts to be audited in accordance
with guidelinessupplied by theAuditor-General of the Federation.

5) The Bureau shall at the end of each financial year, prepare and
submit to the Council areport in such form asshall accurateW captureall the
activities of the Bureau during the preceding year and shall include in the
report acopy of the audited accountsof the Bureau for that year.

14.-( 1) Subject to the provisions of this Act, no suit shall be
commenced against the Bureau before the expiration of 30 daysafter written
notice of an intention to commence the suit shall have been served upon the
Bureau by, theintending plaintiff or hisagent; and the notice shall clearly and
explicitly state.

a) the cause of action ;
b) the particulars Of the claim;
¢) the name and address of legal practitioner of the intending
plaintiff; and
(d) therelief being sought.

(2) The Director-General of the Bureau, its officers, employees or
agents shall not personally be suk;ject to any action, claim or demand by, or
liable to any person in respect of anything done or omitted to be done in
exercise of any functions or power conferred by thisAct upon the Bureau, its
Director-General, officers, employeesor agents.

(3) A member of the Bureau or the Director-General or any officer or
employee of the Bureau shall beindemnified out of the assets of the Bureau
against any liability incurred by him in defending any proceeding, whether
civil or criminal, if the proceeding is brought against himin hiscapacity asa
member, Director-General, officer or other employeeof the Bureau.

(4) A notice, summons or other documents required or authorized to be
served upon the Bureau under the provisions of this Act or any other law
enactment may be served by delivering it to the Director-General or by
sending it by registered post and addressed to the Director-General at the
principal officeof the Bureau.

PART 111 - SCOPE OFAPPLICATION
15.-( 1 ) The provisions of this Act shall apply to al procurement of
goods, works, and servicescarried out by :

(a) theFederal Government of Nigeriaand all procurement entities;

Legal
pregceedings

Scope of
applicartion.
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(b) al entitiesoutsidetheforegoing description which deriveaat | east 35% of
the funds appropriated or proposed to be appropriated for any type of
procurement described in this Act from the Federation share of Consolidated
Revenue Fund.

(2) The provisions of thisAct shall not apply to the procurement of special
goods; works and servicesinvolving national defense or national security unless
the President'sexpressapproval hasbeen first sought and obtained.

PART IV-FUNDAMENTAL PRINCIPLES FOR

et PROCUREMENTS

procur ement. 16.-( 1) Subject to any exemption allowed by this Act, al public
procurement shall be conducted :
(&) subjecttotheprior review thresholds as may from timeto time be set by the
Bureau pursuant to Section 7(1) (a)-(b) ;
(b) based only on procurement plans supported by prior budgetary
appropriations and no procurement proceedings shall be formalized until the
procuring entity has ensured that funds are available to meet the obligations and
subject to the threshold in the regulations made by the Bureau, has obtained
a'Certificateof ' No Objection’'to Contract Award" fromthe Bureau;
(c) byopencompetitivebidding;
(d) in a manner which is transparent, timely, equitable for ensuring
accountability and conformity withthisA ct and regulationsderiving therefrom;
(e withtheaim of achieving valuefor money andfitnessfor purpose;
(f)  inamanner which promotes competition, economy and efficiency; and
(@ inaccordancewiththe proceduresandtime-linelaid downinthisActandas
may bespecified by theBureaufromtimetotime.

(2) Where the Bureau has set prior review thresholds in the procurement
regulations, no funds shall be disbursed from the Treasury or Federation
Account or any bank account of any procuring entity for any procurement
falling above the set threshol ds unless the cheque, payments or other form of
request for payments is accompanied by a certificate of "No Objection” to an
award of contract duly issued by the Bureau.

(3) For all cases where the Bureau shall set aprior review threshold. the
Bureau shall prescribe by regulation, guidelines and the conditions precedent
to the award of Certificate of "No Objection” under thisAct.

(4) Subject to the prior review thresholds as may be set by the Bureau,
any procurement purported to be awarded without a " Certificate of ‘No
Objection’ to Contract Award" duly issued by the Bureau shall be null and void.

(5) A supplier, contractor or service provider may be a natural person, a
legal person or acombination of the two. Suppliers, contractors or service
providers acting jointly are jointly and severally liable for all obligations and or
responsibility arising from this Act and the non-performance or improper
performance of any contract awarded pursuant to thisAct.

10
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(6) All bidders in addition to requirements contained in any solicitation documents
shall :

(@) possessthenecessary;

(i)  professional andtechnical qualificationsto carry out particular procurements;

(i)  financial capability ;

(iif) equipment and other relevant infrastructure;

(iv) shall have adequate personnel to perform the obligations of the procurement
contracts.

(b) possessthelegal capacity to enter into the procurement contract;

(¢) not be in receivership, the subject of any form of insolvency or bankruptcy
proceedings or thesubject of any form of winding up petition or proceedings;

(d) have fulfilled al its obligations to pay taxes, pensions and social security
contributions

(e) not have any director who has been convicted in any country for any criminal
offence relating to fraud or financial impropriety or crimina misrepresentation or
falsification off actsrelating to any matter;

(f) accompany every bid with an affidavit disclosing whether or not any officer of the
relevant committees of the procurement entity or Bureau isaformer or present director,
shareholder or has any pecuniary interest in the bidder and confirm that all information
presentedinitsbid aretrueand correctinall particulars.

(7) The procuring entity may require a bidder to provide documentary evidence or
other information it considers necessary as proof that the bidder isqualified in accordance
with thisAct and the solicitation documents and for this purpose any such requirements
shall apply equally to all bidders.

(8) Whenever it is established by a procuring entity or the Bureau that any or a
combination of the situations set out exist, a bidder may have itsbid or tender excluded
fromany particular procurement proceedingif :

(&) thereisverifiable evidence that any supplier, contractor or consultant has given or
promised a gi ft of money or any tangible item, or has promised, offered or given
employment or any other benefit, item or a service that can be quantified in monetary
termsto acurrent or former employee of aprocuring entity or the Bureau, in an attempt to
influenceany action, or decision making of any procurement activity ;

(b) a supplier, contractor or consultant during the last three years prior to the
commencement of the procurement proceedingsin issue, failed to perform or to provide
duecarein performanceof any publicprocurement ;

(c) thebidderisinreceivership or isthe subject of any type of insolvency proceedings
or if being a private company under the Companiesand Allied MattersAct, is controlled
by a. person or persons who are subject to any bankruptcy proceedings or who have been
declared bankrupt and or have made any compromises with their creditors within two
calendar-yearsprior totheinitiation of the procurement proceeding ;

11
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(d) thebidderisinarrearsregarding payment of duetaxes, charges, pensions, or social
insurance contributions, unless such biddershave obtained alawful permitswith respect
to alowance, difference of such outstanding payments or payment thereof in
installments;
(e) the bidder has been validly sentence for a crime committed in connection with a
procurement proceeding, or any other crimecommittedtogainfinancia profit;
(f) thebidder hasinitsmanagement or isin any portion owned by any person that has
been validly sentence for a crime committed in connection with a procurement
proceeding, or other crimecommittedto gainfinancial profit; and
(g) the bidder fails to submit a statement regarding its dominating or subsidiary
relationships with respect to other parties to the proceedings and persons acting on
behalf of the procuring entity participating in same proceeding or whom remains in
subordinaterel ationshipwith other participantsto the proceedings.
(9) Insuch casesthe procuring entity shall informthe Bureau and personreferredtoin
subsection (8) (a)-(g) of this Section, in writing that the bid or tender in question has
been excluded and the groundsfor the exclusion and to keep arecord of sameinthefile
pertaining to the public procurement proceeding in question.
(20) All communications and documents issued by procuring entities and the Bureau
shall bein Englishlanguage.
(11) All communicationsregarding any matter deriving from thisAct or proceedings
of public procurement shall bein writing or such other form as may be stipulated by
the Bureau.
(12) Every procuring entity shall maintain both file and electronic records of all
procurement proceedings made within each financial year and the procurement
records shall be maintained for a period often years from the date of the award.
(13) Copiesof all procurement records shall be transmitted to the Bureau not later
than 3 months after the end of the financial year and shall show :

(a) information identifying the procuring entity and the contractors

(b) the date of the contract award ;

(c) the value of the contract : and

(d) the detailed records of the procurement proceedings.
(14) All unclassified procurement records shall be open to inspection by the public at
the cost of copying and certifying the documents plus an administrative charge as may
be prescribed from time to time by the Bureau.
(15) The criteria stipulated as the basis upon which suppliers or contractors would be
evaluated shall not be changed in the course of any procurement proceeding.
(16) The burden of proving fulfillment of the requirements for participation in any
procurement proceeding shall lieonthesupplier or contractor.
(17) A contract shall be awarded to thelowest evaluated responsive bid from the bidders
substantially responsiveto thebid solicitation.

12
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(18) Notwithstanding subsection (16) of this Section, the Bureau may refuse to
issuea'Certificate of "No Objection” to Contract Award' on the groundsthat the priceis
excessive.

(19) Pursuant to subsection (17) of this Section, the Bureau may direct either that
the procurement proceedings be entirely cancelled or that the procuring entity conduct a
re-tender.

(20) Pursuant to subsection (18) of this Section, the Bureau may either direct that
the procurement proceedings be entirely cancelled or that the procuring entity conduct a
re-tender.

(21) The accounting officer of a procuring entity and any officer to whom
responsibility is delegated are responsible and accountable for any actions taken or
omitted to betaken either in compliancewith or in contravention of thisAct.

(22) The accounting officer of a procuring entity has the responsibility to ensure
that the provisions of thisAct and the regul ations laid down by the Bureau are complied
with, and concurrent approva by any Tenders Board shall not absolve the accounting
officer fromaccountability for anything donein contravention of thisAct or the
regul ationslaid down hereunder. .

(23) Procurement and disposal decisionsof aprocuring entity shall betakenin strict
adherenceto the provisions of thisAct and any regulations as may from time to time be
laid down by the Bureau.

(24) Persons who have been engaged in preparing for a procurement or part of the
proceedings thereof may neither bid for the procurement in question or any part thereof
either as main contractor or sub-contractor nor may they cooperate in any manner with
biddersinthe courseof preparingtheir tenders.

(25) A procuring entity shall not request or stipulate that a bidder should engage a
particular subcontractor as a requirement for participating in any procurement
proceedings.

(26) All procurement contracts shall contain provisions for arbitral proceedings as
theprimary formsof disputeresolution.

(27) The valuesin procurement documents shall be stated in Nigerian currency
and where stated in aforeign currency shall be converted to Nigerian currency using

the exchange rate of the Central Bank of Nigeriavalid on the day of opening atender
or bid.

(28) All procurement contracts shall contain warranties for durability of goods,

exercise of requisite skillsin service provision and use of genuine materials and inputs
in execution.

13
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PART V-ORGANISATION OFPROCUREMENTS

17. Subject to the monetary and prior review thresholdsfor procuremet
thisAct asmay fromtimetotimebe determined by the Council, thefollowing
theapproving authority for the conduct of public procurement :

(A) inthecaseof:

(i) agovernment agency parastatal, or corporation, aParastatals Tenders,
Board; and,

(it) aministry or extra-ministerial entity, theMinisterial Tender Board.

18. Subject to regulations as may from time to time be made by the But
under thedirection of the Council, aprocuring entity shall planitsprocurement

() preparing the needs assessment and eval uation;

(b) identifying the goods, works or services required;

(c) carrying appropriate market and statistical surveys and on that basis
prepare analysis of the cost implications of the proposed procurement ;

(d) aggregating its requirements whenever possible, both within the
procurement entity and between procuring entities, to obtain economy of scale
and reduce procurement cost;

(e) integratingitsprocurement expenditureintoitsyearly budget ;

(f) prescribing any method for effecting the procurement subject to the
necessary approval under thisAct; and

(g) ensuring that the procurement entity functions stipulated in this
Section shall becarried out by the Procurement Planning Committee.

19. Subject to regulations as may from time to time be made by the
Bur, under direction of Council, a procuring entity shall, in implementing its
procurement plans:

(a) advertise and solicit for bidsin adherenceto thisAct and guidelinesas
may beissued by the Bureaufromtimetotime;

(b) to invite two credible persons as observers in every procurement
process one person each representing arecognized;

(i) private sector professional organization whose expertise is relevant
the particular goodsor servicebeing procured, and

(i) non-governmental organisation working in transparency,
accountability and anti-corruption areas, and the observers shall not intervene
in the procurement process but shall have right to submit their observation
report to any relevant agency or body including their own organizations or
associations;

(c) receive, evaluate and make a selection of the bids received in
adherence to thisAct and guidelines as may be issued by the Bureau from
timeto time;

(d) obtain approva of the approving authority before making an
award;

(e) debrief thebidlosersonrequest;

14
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() resolve complaints and disputes if any;

(9) obtain and confirm the validity of any performance guarantee

(h) obtain a"Certificate of ' No Objection’ to Contract Award" from the
Bureau within the prior review threshold as stipulated in Section 3 (a) of this
Act;

1) execute all Contract Agreements ; and

() Announceand publicizetheaward in the format stipulated by thisAct and
guidelinesasmay beissued by the Bureau fromtimetotime.

20.-( 1) The accounting officer of a procuring entity shall be the person
charged with line supervision of the conduct of all procurement processes; inthe
case of ministries the Permanent Secretary and in the case of extra-ministerial
departments and corporations the Director-General or officer of co-ordinate
responsibility.

(2) The accounting officer of every procuring entity shall have overall
responsibility for the planning of, organization of tenders, evaluation of tenders
and execution of all procurements and in particular shall be responsible for :

(a) ensuring compliance with the provisions of this Act by his entity and
liablein person for the breach or contravention of thisAct or any regulation made
hereunder whether or not the act or omission was carried out by him personally or
any of his subordinates and it shall not be material that he had delegated any
functionduty or power to any person or group of persons;

(b) constituting the Procurement Committee and its decisions;;

(c) ensuring that adequate appropriation is provided specifically for the
procurement in the Federal budget ;

(d) integrating his entity's procurement expenditure into its yearly budget ;

(e) ensuring that no reduction of values or splitting of procurementsis

carried
out such as to evade the use of the appropriate procurement method;

(j) constituting the Evaluation Committee;

(g9) liaisingwith the Bureau to ensure theimplementation of itsregul ations.
21.- (I) For each financia year each procuring entity shall establish a

Procurement Planning Committee. Planning committee. Py ocur ement
(2) TheProcurement Planning Committeeshall consist of committe

(a) the accounting officer of the procuring entity or his representative who
shall chair the Committee;

(b) arepresentativeof :

(i) theprocurement unit of the procuring entity who shall bethe Secretary,

(i) theunit directly in requirement of the procurement,

(ii1) the financial unit of the procuring entity,

(iv) the planning, research and statistics unit of the procuring entity,

(v) technical personnel of the procuring entity with expertise in the

subject Matter for each particular procurement, and

(vi) thelegal unit of the procuring entity. .
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22.-( 1) Thereishereby established by thisAct in each procuring entity tenders
board (inthisAct referredtoas"theTendersBoard").

(2) Subjecttotheapprova of the Council, the Bureau shall. fromtimetotime
prescribe guidelinesfor the membership of the TendersBoard.

(3) The Tenders Board shall be responsible for the award of procurements
goods, worksand serviceswithin thethreshold setintheregul ations.

(4) Inall caseswherethereisaneedfor pre-qualification, the Chairman of the
Tenders Board shall constitute a technical evaluation sub-committee of the
Tender Board charged with the responsibility for the evaluation of bids which
shall bemad up of professional staff of the procuring entity and the Secretary of
the Tender Board who shall also bethe Chair of the Eval uation Sub-committee.

(5) Thedecision of the TendersBoard shall becommunicated tothe Minister for
implementation. Prequalification

23.-( 1) Where a procuring entity has made a decision with respect to the of
bidders. minimum qualifications of suppliers, contractors or service providers
by requesting! interested persons to submit applications, to pre-qualify, it shall
set out precise criterial upon which it seeks to give consideration to the
applications and in reaching decision asto which supplier, contractor or service
provider qualifies, shall apply only the criteria set out in the prequalification
documentsand no more. Tendersboard.

(2) Procuring entities shall supply aset of prequalification documentsto
each supplier, contractor or consultant that request them, and the price that a
procurement entity may charge for the prequalification documents shall reflect
only the cost printing and provision to suppliersor contractorsand consultants.

(3) Theprequalification document shall include:

(a) instructions to prepare and submit prequalification application

(b) asummary of the main terms and conditions required for the

procurement
contract to be entered into as aresult of the procurement proceedings :

(c) any documentary evidence or other information that must he submitted
b)

suppliers, contractors or consultants to demonstrate their qualifications :

(d) the manner and place for the submission of applicationsto pre-qualify
and the deadlinefor the submission, expressed asa specific date and timewhich
allows sufficient time for suppliers, contractors or consultants to prepare and
submit their applications, taking into account the reasonable need of the
procuringentity ; and

(e) any other requirement that may be established by the procuring entity

in conformity with this Act and procurement regulations relating to the
preparation and submission of applications to pre-qualify and to the
prequalification proceedings.

(4) The procurement entity shall respond to any request by a supplier,
contractor or consultant for clarification of the prequalification documents if
therequestismade
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at least ten days before the deadline for the submission of applications to pre-
qualify.

_(5) Theresponse by the procuring entity shall be givenwithin areasonabletime
and in any event within aperiod of at most seven working days so as to enable the
suppli aler"f contractor or consultant to make atimely submission of its application to
prequalify.

(6) The response to any request that might reasonably be expected to be of
interest to other supplier, contractor or consultant shall, without identifying the
source of the request, be communicated to other suppliers or contractors or
consultantsprovided with the prequalification documentsby the procuring entity.

(7) A procuring entity shall promptly notify each supplier, contractor or
consultant which submitted an application to pre-qualify of whether or not it has
been pre-qualified and shall make available to any member of the general public
upon rgﬂ‘#‘?ﬁ the names of the suppliers, contractors or consultants who have been
pre-qualified.

(8) Suppliers, contractorsor consultantswho have been pre-qualified may
Participatefurther inthe procurement proceeding .

(9 The procuring entity shall upon request communicate to su%PIiers,
contractors or consultants who have not been pre-qualified, the grounds. for
disgualification.

(10) The procuring entity may requireasupplier, contractor or serviceprovider
who has been pre-qualified to demonstrate its qualificati ons again in accordance
withthesamecriteriausedto pre-qualify the supplier, contractor or consultant.

(12) The procuring entity shall promptly notify each supplier, contractor or
serviceprovider requested to demonstrateits qualificationsagain whether or not the
supplier, contractor or consultant has done so to the satisfaction of the procuring
entity.

(12) The procuring entity shall disqualify any supplier, contractor or service
provider whofailstodemonstrateitsqualificationagainif requested to do so.

PART VI-PROCUREMENT METHODS(GOODSAND SERVICEYS)

24.- (1) Except asprovided by thisAct, all procurements of goodsand works Openpen_ ..
by alﬁ procuring entities shall be conducted by open competitive bidd%g.gﬂrgé’iaﬁé“ve
Competitive bidding,

(2) Any referenceto open competitive bidding inthisAct meansthe process by
which a procuring entity based on previously defined criteria, effects public
procurements by offering to every interested bidder. equal simultaneous

information and opportunity to offer thegoodsand worksneeded.

(3) Thewinning bid shall bethat whichisthelowest evaluated responsive bid
whi ((:jh gas been responsive to the bid with regards to work specification and
standard.
25. (1) Invitationsto bid may beeither by way of National Competitive Bidding or
International Competitive Bidding and the Bureau shall from timeto time set the | iiions
monetary thresholdsfor which procurementsshall fall under either system. to bid
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(2) Everyinvitationtoanopencompetitivebidshall :

(i) in the case of goods and works under International Competitive Bidding, the
invitation for bids shall be advertised in at least two national newspapers and onerelevant
internationally recognised publication, any official websites of the procuring entity andthe
Bureau as well as the procurement journal not less than six weeks before the deadline for
submission of thebidsfor thegoodsand works,

(i) in the case of goods and works valued under National Competitive Bidding, the
invitation for bids shall be advertised on the notice board of the procuring entity, any
official web sites of the procuring entity, at least two national newspapers, and in the
procurement journal not lessthan six weeks before the deadline for submission of the bids
for thegoodsandworks.

26.--( 1) Subject to the monetary and prior review thresholds as may from time to time be
set by the Bureau all procurements valued in excess of the sums prescribed by the Bureau
shall requireabid security in an amount not morethan 2% of the bid price by way of abank
guaranteeissued by areputable bank acceptableto the procuring entity.

(2) TheBureau shall from timeto time specify the principa termsand conditions of the
required bid security inthetender documents.

(3) When the procuring entity, requires suppliers or contractors submitting tenders to
provide a bid security the requirement shall apply to each supplier or Contractor.
Submission of

27.--(1) All bidsin responseto aninvitation to open competitive bidding shall be submitted
inwriting and in addition to any other format stipul ated in the tender documents, signed by
an official authorizedto bind the bidder to acontract and placed in asealed envel op.

(2) All submitted bidsshall bedepositedinasecured tamper-proof bid-box.
(3) All bidssubmitted shall bein Englishlanguage.
(4) The procuring entity shall issue a receipt showing the date and time the bid was
delivered. Bid security. Rejection of bids.
(5) Any bidreceived after the deadlinefor the submission of bidsshall not be opened and
must bereturned to thesupplier or contractor which submittedit.
(6) No communication shall take place between procuring entities and any supplier or
contractor after the publication of abid solicitation other thanasprovidedinthisAct.
28. Aprocuringentity may :

(a) regject all bidsat any time prior to the acceptance of abid, without incurring thereby
any liability tothebidders; and

(b) cancel the procurement proceedings in the public interest, without incurring
any liability to the bidders.
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29.-(1) The period of validity for a bid shall be the period specified in the
tender documents. . _
_(23 A procuring entity may request suppliers or contractors to extend
the period of validity for an‘additional specified period of time.
(3) A supplier or contractor may refuse the request for the extension of
bid, in which case the effectiveness of its bid will terminate upon the
expiration of the unextended period of effectiveness.

(4) A supplier or contractor may modify or withdraw its bid prior to the
deadlinefor thesubmission of bids.

(5) The modification or notice of withdrawal is effectiveif it isreceived by
the procurement entity beforethe deadlinefor the submission of tenders.

30. All bids shall be submitted before the deadline or date specified in the
tender documents or any extension of the deadline for submission and the
procuring entity shall:

(a) permit attendees to examine the envelopes in which the bids have been
submitted to ascertain that the bidshave not beentampered with;

(b) cause all the bidsto be opened in public, in the presence of the biddersor
thelir representativesand any interested member of thepublic;

(c) ensure that the bid opening takes place immediately following the
deadlinestipulated for the submission of bidsor any extension thereof ;

(d) ensure that aregister is taken of the names and addresses of all those

present at the bid
opening and the organizations they represent which is recorded by the
Secretary of the tenders board ; and

(e) call-over to the hearing of all present, the name and address of each
bidder, the total amount of each bid, the bid currency and shall ensure that these
details are recorded by the Secretary of the Tenders board or his delegate in the
minutesof thebid opening.

31. -( ') All bids shall be first examined to determine if they :

(a) meet the minimum eligibility requirements stipulated in the bidding
documents

(b) have been duly signed ;

(c) are substantially responsive to the bidding documents ; and

(d) are generdly in order.

(2) A procuring entity may ask asupplier or a contractor for clarification
of its bid submission in order to assist in the examination, evaluation and
comparison of bids.

(3) The following shall not be sought, offered or permitted
(a) changesin prices;
(b) changes of substancein abid ; and
(c) changes to make an unresponsive bid responsive
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(4) Notwithstanding sub-Section (3) of this Section, the procuring entity may correct
purely arithmetical errorsthat are discovered during theexamination of tenders.

(5) The procuring entity shall give prompt notice of the correction to the supplier or
contractor that submitted thetender.

(6) A major deviation shall resultin areection of bid while aminor deviation shall be
subject to clarification.

(7) Thefollowing shall be considered as major deviations

(a) with respect to clausesin an offer ;

(i) unacceptable sub-contracting,

(i) unacceptable time schedule if time is of essence,

(iit) unacceptable alternative design, and

(iv) unacceptable price adjustment.

(b) with respect to the status of the bidder

(i) the fact that heisineligible or not pre-qualified, and

(ii) the fact that he is uninvited ;

(c) with respect to bid documents an unsigned bid :

(d) with respect to time, date and location for submission

(i) any bid received after the date and time for submission stipulated in the
solicitation document,

(i) any bid submitted at thewrong location.

(8) In cases of major deviations, bids shall not be considered any further and, where
unopened, shall bereturned assuchtothebidder.

(9) Inall cases of rejection, aletter stipulating the reasons for rejection shall be sent,
and thebidder shall not be permitted to amend hisbidto becomecompliant.

(10) Subject to any provision to the contrary, the following shall be considered as
minor deviations:

(a) the use of codes:

(b) the difference in standards

(c) the difference in materias

(d) dternative design :

(e) aternative workmanship

(f) modified liquidated damages

(g) omission in minor items;;

(h) discovery of arithmetical errors

(i) sub-contracting that is unclear and questionable

(j) different methods of construction
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(k) differenceinfinal delivery date;

(/) differenceindelivery schedule;

(m) completion period wheretheseare not of essence

(n) non-compliance with some technical local regulation

(o) payment terms; and

(p) any other condition that has little impact on the bid.

(12) In cases not mentioned above and where there exists a doubt asto

whether a particular condition in abid isamajor or a minor deviation,

the following rules shall apply:

(a) where the impact on the costsis major, it shall be regarded as a major
deviation ; and

(b) wheretheimpact on the costsisminor, it shall beregarded asaminor deviation.

(12) In cases of minor deviations, written clarification may be obtained from the
supplier or contractor and, where applicable, an offer made for the correction of the
minor deviation.

(I 3) Whereasupplier or contractor doesnot accept the correction of aminor deviation,
hisbid shall berejected.

(14) At the stage of evaluation and comparison, all minor. deviations shall be
guantifiedin monetary terms.

(15) For the rejection of a bid, a written notice shall be given promptly to the
supplier.

32.-(1) For the evaluation and comparison of bidsthat have been adjudged asvalid
for the purposes of evaluation, no other method or criteria shall be used except those
stipulated in the solicitation documents.

(2) The objective of bid evaluation shall be to determine and select the lowest
evaluated responsivebid from biddersthat haverespondedto thebid solicitation.

(3) Inthe course of itsdetermination of thelowest evaluated responsivebid fromthe
biddersthat have responded to the bid solicitation the Tenders Board shall, in particular,
undertakethefollowing processesasapplicable: .

(a) checking of deviations;

(B) checking of omissions with quantification of same (c)

application of discounts, asapplicable;

(d) clarification with bidders of questionable minor deviations

(e) quantification in monetary terms of such questionable deviations:

(j) conversion to common currency ;

(g) calculation and tabulation of bid amount with domestic preference where

applicable;

(h) determination of thelowest cal culated pricesinorder of rank ;
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(i) post-qualification of bidders, whereapplicable

(J) listing of rejection of bids, whereapplicable;.

(k) decision of rejection of al bids where justifiable
(I) recommendation for award ; and

(M) writing up of the bid evaluation report.

(4) All relevant factors, in addition to price, that will be considered for the
purposes of bid evaluation and the manner in which such factors will be applied shall
be stipulated in the solicitation documents.

(5) Such factors shall be calculated in monetary terms as stipulated in the
solicitation documents and shall include :

(a) for goods, among others, costs of transportation and insurance, payment
schedule, delivery time, operating costs, efficiency, compatibility of the equipment,
availability of servicesand spare parts, related training, safety, environmental benefitsor
lossesby damages;

(b) for works, in addition to factors stipulated in Section 34( I) of this Act, and
subject to Section 34(2) of thisAct, if timeisacritical factor, thevalue of early completion
;and

(c) the value of early completion under Section 35(2) of thisAct shall not be taken
into account unless, in conformity with criteria pre-set in the bidding documents, the
conditionsof contract providefor commensurate penaltiesin case of latedelivery.

(6) When bid pricesare expressed in two or more currencies, the pricesof all bids shall
be converted to Nigerian currency, according to the rate and date of rate specified in the
solicitation documents. .

(7) | f suppliers were pre-qualified, verification of the information provided in the
submission for prequalification shall be confirmed at the time of award of contract and
award may be denied to a bidder who no longer has the capability or resources to
Successfully perform thecontract.

(8) After opening of bids, information relating to the examination, clarification and
evauation of bids and recommendations concerning award shall not be disclosed to
bidders or to persons not officially concerned with the evaluation process until the
successful bidder isnotified of theaward.

33.-(1)Thesuccessful bid shall bethat submitted by thelowest cost bidder
from the bidders responsive asto the bid solicitation.

(2) Notwithstanding subsection of: this Section, the selected bidder needs not be
the lowest cost bidder provided the procuring entity can show good grounds derived
from the provisions of thisAct to that effect.

(3) Notice of the acceptance of the bid shall immediately be given to the successful
bidder,
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34.-(1) A procuring entity may grant amargin of preferencein the
evaluation of tenders. when comparing tendersfrom domestic bidderswith
those from foreign bidders or when comparing tenders from domestic
suppliers offering goods manufactured locally with those offering goods
manufactured abroad.

(2) Whereaprocuring entity intendsto allow domestic preferences,
the bidding documents shall clearly indicate any preference to be granted
to domestic suppliers and contractors and the information required to
establishtheeligibility of abidfor such preference.

3 Margins of preference shall apply only to tenders under
international competitivebidding.

(4) TheBureau shall by regulation from time to time set the
limits and the formulae for the computation of margins of preference and
determine the contents of goods manufactured locally.

35.- (1) In addition to any other regulations as may be prescribed
by the Bureau, a mobilization fee of not more than 15% may be paid to a
supplier or contract or -supported by the following .:

(@ inthe case of National Competitive Bidding - an
unconditional bank guarantee or insurance bond issued by an institution
acceptable to the procuring entity ; and

(b) inthe caseof International Competitive Bidding - an
unconditional bank guarantee issued by a banking institution acceptable
to the procuring entity.

(2) Onceamobilization feehasbeen paidto any supplier or contractor,
no further payment shall be made to the supplier or contractor without an
interim performance certificate issued in accordance with the contract
agreement.

36. The provision of a Performance Guarantee shall be a precondition for
the award of any procurement contract upon which any mobilization feeis
to be paid, provided however it shall not be less than 10% of the contract
valuein any case or an amount equivalent to the mobilization fee requested
by the supplier or contractor whichever ishigher.

37.-( 1) Payment for the procurement of goods, works, and services
shall be settled promptly and diligently.

(2) Any payment due tor more than sixty days from the date Of the
submission of the invoice, valuation certificate or confirmation or
authentication by the Ministry, Extra-Ministerial Office, government
agency, parastatal or corporation shall bedeem adelayed payment.

(3) All delayed payments shall attract interest at the rate specified in
thecontract

document.

(4) All contracts shall include terms, specifying the interest for late
payment of morethan sixty days.
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38.-(1) Every procuring entity shall maintain a record of the comprehensive

Procurement - nrocurement proceedings.

proceedings

Two stage
tendering

(2) The portion of the record referred to in this Section shall. on request, be
madeavailableto:

(&) any person after atender, proposal, offer or quotation has been accepted or
after procurement proceedings have been terminated without resulting in a
procurement contract; and

(b) Suppliers, contractors or consultants that submitted tenders, proposals.
offersor quotations. or applied for prequalification, after atender, proposal, offer or
quotation has been accepted or procurement proceeding have been terminated
without resulting inaprocurement contract.

(3) A disclosureof procurement proceeding records, prior to award of contract
may be ordered by a court, provided that when ordered to do so by a court. the
procurement entity shall not disclosesuch information, if itsdisclosurewould

a) becontrary tolaw;
b) impedelaw enforcement;or
) pregjudicelegitimatecommercial interestsof the parties.

~(4) The procuring entity shall not beliableto suppliers. contractors or service
providers for damages owing solely to failure to maintain a record of the
procurement proceedingsin accordancewith this Section.

(5) The records and documents maintained by procuring entities on
procurement shall be made available for inspection by the Bureau, an investigator
appointed by the Bureau and the Auditor-General upon request and where donor
funds have been used for the procurement, donor officials shall also have access
upon request to procurement filesfor the purpose of audit and review.

PART VII-SPECIALAND RESTRICTED METHODSOFPROCUREMENT

39.-() Notwithstanding the provisions of this Act,. the Bureau may issue
Certificate of No Objection’ upon conditions hereinafter prescribed.

(2) A procuring entity shall eng?agei n procurement by two-stagetendering:

(&) where it Is not feasible for the procuring entity to formulate detailed
sgemflcat_lo_ns for the goods or works or, in the case of services. to identify their
characteristics and where it seekstenders, proposals or offers on various means of
meeting its needs in order to obtain the most satisfactory solution to its
procurement needs, _ _

(b? where the character of the goods or works arc subject to rapid
technological advances, where the procuring entity seeks to enter into a contract
for research, experiment, study or development, except where the contract
includes the production of goods in sufficient quantities to establisn their
commercial viability or to recover research and development costs, where the
procuring entity aﬁpllesthlsAct to procurement concerned with national security
and determines that the selected method is the most appropriate method of
procurement; or
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(c) wherethe tender proceedings have been utilized but were not successful or
the tenders were regected by the procuring entity under an open competitive bid
procedure and the procuring entity considers that engaging in new tendering
proceedingswill not result inaprocurement contract.

(3) The provisions of this Act as regards the process for open competitive
bidding shall apply to two-stage tendering proceedings except to the extent that
thoseprovisionsvary this Section.

(4) Theinvitation documents:

(a) shall call upon suppliers or contractors to submit, in the first stage of two
stage tendering proceedings, initial tenderswhich contain their proposalswithout a
tender price; and

(b) may solicit proposalsthat rel ateto technical, quality or other characteristics
of thegoods, worksor servicesaswell ascontractual termsand conditionsof supply
and may stipulate the professional competence and technical qualifications of the
suppliersor contractors.

(5) Theprocuring entity may, inthefirst stage, engagein negotiationswith any
supplier or contractor whosetender hasnot been rejected under an open competitive
bidding procedurewith respect to any aspect of itstender.

(6) Inthe second stage of thetwo tender proceedingsthe procuring entity:

a) shall invite suppliers or contractors whose tenders have not been rejected to
submit final tenderswith pricesonasingleset of specifications,

(b) may, in formulating the specifications, delete or modify any aspect of the
technical or quality characteristics of the goods, works or servicesto be procedure
together with any criterion originaly set out in these documents, evaluate and
comparetendersand ascertain the successful tender;

(c) may add new characteristicsor criteriathat conformwiththisAct:

(d) shall communicate to suppliers or contractors in the invitation to submit
firmtenders, any deletion, modification or addition; and

(e) may permit a supplier or contractor who does not wish to submit a final
tender to withdraw from thetendering proceedings.

(7) Thefinal tenders shall be evaluated and compared in order to ascertain the
successful tender asdefined inan open competitivebid.

40. (1) Subject to the approva by the Bureau, a procuring entity may for
reasons of economy and efficiency engage in procurement by means of restricted
tenderingif:

() the goods, works or services are available only from a limited number of
suppliersor contractors,

(b) the time and cost required to examine and evaluate a large number of
tenders is disproportionate to the value of the goods, works or services to be

procured; or
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(c) theprocedureisused asan exception rather than norm.

(2) whereaprocuring entity engagesinrestricted tendering onthebasisthat:

(a) the good works and services are available only from alimited number of
suppliersor contractors, it shall invitetendersfromall the suppliersand contractors
who can providethegoods, worksor services; and

(b) the time and cost required to examine and evaluate a large number of
tenders is disproportionate to the value of the goods, works or services, it shall
select in anon-discriminatory manner of the number of suppliersor contractorsto
ensureeffectivecompetition;

(3) For the purposes of subsection (2), of this Section, the procuring entity
shall cause a notice of the selected tendering proceedings to be published in the
procurement journal.

(4) The provisions of this Act regarding the open competitive bidding
procedure shall apply to the selective tendering proceedings, except to the extent
that those provisionsare varied by this Section.

41.-(1) A procuring entity may carry out procurements by requesting for
guotations from suppliers or contractors where the value of the goods or works to
beprocured doesnot exceed asum that shall be set inthe procurement regul ation.

(2) Generdly quotations shall beobtained from at least 3 unrel ated contractors
or suppliers.

(3) Each contractor or supplier fromwhom aquotation isrequested shall

(a) be informed whether any factors other than the charges for the goods,
worksor servicesthemselves, such as any applicable transportation and insurance
charges, customsdutiesand taxesareto beincludedintheprice; and

(b) give only one quotation and shall not be allowed to change or vary the
guotation.

(4) No negotiation shall take place between aprocuring entity and acontractor
or supplier withrespect to aquotation.

(5) The procurement shall be awarded to the qualified contractor or supplier
that givesthelowest priced responsive quotation.

(6) Wherethetotal value of the procurement is not more than asum that shall
be set in the regulation, the procurement entity may not obtain the Bureau's
approval.

42.-{1) A procuring entity may carry out any emergency procurement where:

(a) goods, works or services are only available from a particular supplier or
contractor, or if aparticular supplier or contractor has exclusive rightsin respect of
thegoods, works-or services, and no reasonabl e alternative or substituteexits; or

(b) there is an urgent need for the goods, works or services and engaging in
tender proceedings or any other method of procurement is impractical due to
unforeseeabl e circumstances giving rise to the urgency which is not the result of
dilatory conduct onthe part of the procuring entity;
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unforeseeable circumstances giving rise to the urgency which is not the result of
dilatory conduct of the part of the procuring entity;

(c) owing to a catastrophic event, there is an urgent need for the goods, works
or services, making it impractical to use other methods of procurement because of
thetimeinvolvedin using those methods;

(d) a procuring entity which has procured goods, equipment, technology or
servicesfromasupplier or contractor, determinesthat :

() additional supplies need to be procured from that supplier or contractor

becauseof standardization,

(i) there is a need for compatibility with existing goods, equipment,
technology or services, taking into account the effectiveness of the original
procurement i n meeting the needs of the procurement entity,

(iii) the limited size of the proposed procurement in relation to the original

procurement providesjustification,

(iv) the reasonabl eness of the price and the unsuitability of alternativesto
thegoodsor servicesin question meritsthedecision.

(e) the procuring entity seeks to enter into a contract with the supplier or
contractor for research, experiment, study or development, except wherethe contract
includes the production of goods in quantities to establish commercial viability or
recover research and devel opment costs; or

(f) the procuring entity appliesthisAct for procurement that concerns national
security, and determines that single-source procurement is the most appropriate
method of procurement.

(2) The procuring entity:

() may procure the goods, works or services by inviting a proposal or price
quotationfrom asinglesupplier or contractor. e

(b) shall include in the record of procurement proceedings a statement of the
grounds for its decision and the circumstances in justification of single source
procurement.

43.-(1) A procuring entity may for the purpose of this Act, carry out an
emergency procurement where:

(a) the country is either seriously threatened by or actually confronted with a
disaster, catastrophe, war, insurrection or Act of God;

(b) the condition or quality of goods, equipment, building or publicly owned
capital goods may seriously deteriorate unless action is urgently and necessarily
taken tomaintainthemintheir actual valueor usefulness; or

(c) apublic project may be seriously delayed for want of an item of a minor
value.

(2) In an emergency situation, a procuring entity may engage in direct
contracting of goods, worksand services.
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(3) All procurements made under emergencies shall be handled with
expedition but along principles of accountability, due consideration being given
tothegravity of each emergency.

(4) Immediately after the cessation of the situation warranting any
emergency procurement, the procuring entity shall file adetailed report thereof
with the Bureau which shall verify sameand if appropriateissuea Certificate of
"NoObjection'.

PART VII1-PROCUREMENT OF CONSULTANT (SERVICEYS)
44. Where a procuring entity wishes to procure services for its needs

of interrest toWhich are preciseand ascertainabl e:

provide
servicesfor
ascertain
needs

Request for
proposalsto
provide
services for

(a) it shall solicit for expressions of interest or applicationsto pre-qualify
to provide the services by publishing anoticeto that effect in at least 2 national
newspapersand the procurement journal ;

(b) where the value of the servicesto be procured islessthan one million
naira, or with the approval of the Bureau, of such alow valuethat only national
consultants would be interested, the procuring entity may without placing any
noticerequest at least 3 and not more than 10 consultantsor service providersto
make proposal sfor theprovision of theservicesinaformat stipulating:

() a statement of qualifications of the consultant to provide the
service:

(i)  astatement of understanding of the procuring entity's needs,

(ii1) themethodology for providing theservice;

(iv) thetimeframefor providingtheservice; and

(v) thecostorfeefortheservice.

45.-(1) A procuring entity wishing to procure services for its needs

may do so by requesting for proposals when it intends to enter into a
contract for the purpose of research, experiment, study or development,
except where the contract includes the production of goodsin quantities
sufficient to establish their commercial viability or to recover research
and devel opment cost.

(2) Theprocuring entitiesshall procurethe servicesof consultantsby

soliciting for expressionsof interest by publishing anoticetothat effectin

unascertained 2 National newspapersandthe procurement journal.

needs.

(3) A procuring entity may make direct requests to a limited number of

consultants. requesting proposalsfor the provision of aserviceif :

(a) theservicesareonly availablefrom no morethan 3 consultants:

(b) thetime and cost required to examine and eval uate alarge number of
proposals would be disproportionate to the value of the services to be
performed. provided that it invites enough consultants to ensure transparent
competition; or

(c) itisintheinterest of national defense and security or similar reason of

confidentiality.
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46.-(1) Request for proposalsshall include: %O”te”t of

(A) thenameand addressof the procurement entity; e Tequess

(b) a requirement that the proposals are to be prepared in the English proposas

language;

(c) themanner, place and deadlinefor the submission of proposals;

(d) astatement to the effect that the procuring entity reserves the right to

reject proposals;
(e) the criteriaand procedures for the evaluation of the qualifications of
the consultants;

(f) the requirements on documentary evidence or other information that

shall be submitted by consultantsto demonstratetheir qualifications;

(g) the nature and required characteristics of the services to be procured
including the location where the services are to be provided and the time when
theservicesaretobeprovided;

(h) whether the procuring entity is seeking proposals on various possible
waysof meetingitsneeds;

() arequirement that the proposal price is to be expressed in Nigerian
currency;

() the manner in which the proposal priceisto be expressed, including a
statement on whether the price covers elements apart from the cost of services,
such asreimbursement for transportation, lodging, insurance, use of equipment,
dutiesor taxes;

(K) whether the procedure to ascertain the successful proposal shall be
based on the lowest cost or quality and cost or acombination of thelowest cost,
quality and criteria other than cost but stipulated in the request for proposals;
and

() a short list to be made of only national consultants for consulting

assignment, contract within a set threshold in the procurement regulation
provided that national consultants possesssuchrequisiteskills.

(2) The procuring entity shall provide the same information to every
consultant requested to submit proposals.

47.-(1) A consultant shall be allowed to request for clarification on the Clarification
request from the procuring entity and such request may be made within a 9. .
reasonabletimeto be specified. of requests

(2) A procuring entity may, whether on its initiative or as a result of a f(;fo osls
request for clarification by a consultant, modify the request for proposals by ™ *
issuing an addendum at any time prior to the deadline for submission of
proposals.

(3) The addendum shall be communicated promptly before the deadline
for the submission of proposals to the short listed consultants to whom the
procuring entity has provided the request for proposals and shall be binding on
thoseconsultants.

(4) If the procuring entity convenes a meeting of consultants, it shall
prepare minutes of the meeting containing the issues submitted at the meeting
for clarification of the request for proposal and its responses to those issues,
without identifying the sourcesof the requ&c;%for clarifications.
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of the request for proposal and its responses to those issues, without
identifying the sourcesof therequest for clarification.

(5) The minutes shall be provided promptly before the deadlines for the
submission of proposals to the consultants participating in the selection
proceedings to enable them take the minutes into account in prepare their
proposals.

48. (1) the procuring entity shall allow sufficient time for the preparation

and submission of the requested proposals but shall in no casegive lessthan 30
daysbetween theissue of the noticeor request and the deadlinefor submission.

(2) The technical and financial proposals shall be submitted
simultaneously but in separate envel ops.

(3) A proposal received after the deadlinefor submission of proposalsshall

bereturnedtothe sender unopened.

(4) Immediately after the deadline for submission of proposals, the
technical proposals shall be opened for evaluation whilst the financial
proposalsshall remain sealed and kept in asecure bid-box until they are opened
publicly.

(5) Thetechnical evaluation committee shall not have accessto or insights
to the financial proposals until the evaluations including any Tender Boards
review areconcluded.

49.-(1) theprocuring entity shall establish criteriato eval uatethe proposals
and prescribetherelative weight to be accorded to each criterion and the manner
inwhichthey areto beappliedinthe evaluation of

(a) the qudlification experience reliability professional and managerial
competence of the consultant or service provider and of the personnel to be
involvedin providingtheservices;

(b) the effectiveness of the proposal submitted by the consultant or service
provider in meeting theneeds of the procuring entity;

(c) theproposal price, including any ancillary or rel ated cost;

(d) theeffect that the acceptance of the proposal will have on the balance of
payments position and foreign reserves of the government, the extent of
participation by local personnel, the economic development potential offered
by the proposal, including domestic investment or other business activity, the
encouragement of employment, the transfer of technol ogy, the development of
managerial, scientific and operational skillsand the counter trade arrangements
offered by consultant or serviceproviders; and

(e) national defenseand security considerations.

(2) A procuring entity may accord a margin of preference for domestic
consultants or service providers, which shall be calculated in accordance with
the regulations and guidelines asissued from time to time by the Bureau and
shall bereflected intherecord of the procurement proceedings.

30



Public Procurement Act

50. (1) The procuring entity shall select the successful proposal by either General

choosing the proposal with: selection
(i) thelowest eval uated price, or E’Sfe?‘;?gge

(i1) the best combined evaluation in terms of the general criteriaset out in
therequest for proposal sand the price quoted.

(2) The procuring entity shall include in the record of procurement a

statement of the grounds and circumstances on which it relied to select either of
the proceduresin subsection (1) of this Section.

(3) Nothinginthis Section shall prevent the procuring entity from resorting
totheuseof any impartial panel of expertsto makethe selection.

51. () Wherethe procuring entity electsto choose the successful proposal ]f’fooedufe
based on technical and price factors, it shall establish aweight with respect to oyection
quality and technical price factors of the proposals in accordance with the of
criteria other than price as might have been set out in the request for proposals pr%‘;‘f"
and rate each proposal in accordance with such criteriaand the relative weight priceis
and manner of application of the criteria as stipulated in the request for afactor
proposals; andthen

(2) The procuring entity shall compare the prices of those proposals that
haveattained arating at or abovethethreshold;

(3) The procuring entity shall notify the consultants whose proposals did
not meet the minimum qualifying mark or were non responsiveto theinvitation
for proposals and terms of reference after the evaluation of quality iscompleted
within a period of 14 working days after the decision has been taken by the
procurement entity

(4) The name of the qualifying consultants, the quality scoresfor the
technical component of the proposal shall be read aloud and recorded
alongside the price proposed by each consultant or service provider when
thefinancial proposalsareopened;

(5) The procuring entity shall prepare the minutes of public opening of
financial proposals which shall be part of the evaluation report and shall retain
thisrecord.

(6) Thesuccessful proposalsshall be:

(a) the proposalswith the best combined evaluation in termsof thecriteria

established under subsection (1) of this Section from priceinthe case of quality
and cost-based selection;

(b) the proposalswith the lowest pricein the case of |east-cost selection; or

(c) the highest ranked technical proposal withinthebudget.

(7) The Consultants with the winning proposal shall be invited for
negotiations, which shall focusmainly onthetechnical proposals.

(8) The proposed unit rates for staff-months and reimbursable shall not be
negotiated unlessthere areexceptional reasons.
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52.-(1) Where the procuring entity elects to make a quality-based
selection, based on consultant's qualifications or single-source selection, it
shall engagein negotiationswith consultantsin accordancewiththis Section.

(2) The procurement entity shall:

(i) establish a weight with respect to quality and price of the
proposals;

(i) invite for negotiations on the price of its proposal, the Consultant
that has attained the best rating in accordance with subsection (1) of this
Section;

(iii) inform the Consultants that attained ratings above the weight that
may be considered for negotiationsif the negotiationswith the consultant with
the best rating do not result in aprocurement contract; and

(iv) informthe Consultant with thebest rating, that it isterminating the
negotiationsif it becomes apparent to the procuring entity that the negotiations
with that Consultant, invited under subsection (b), will not result in a
procurement contract.

(3) Theprocuring entity shall, if negotiationswith the consultant with the
best rating fails, invite the Consultant that obtai ned the second best rating, and
if thenegotiationswith that Consultant do not result in aprocurement contract,
the procuring entity shall invite the other suppliers or contractors for
negotiations on the basis of their rating until it arrives at a contract or rejects
theremaining proposals.

(4) The procuring entity shall treat proposals and any negotiations on
selection, procedure as confidential and avoid the disclosure of their contents
to competing consultants.

PART IX-PROCUREMENT SURVEILLANCEAND REVIEW

53.-(1) The Bureau may review and recommend for investigation by any
relevant authority any matter related to the conduct of procurement
proceedings by a procuring entity, or the conclusion or operation of a
procurement contract if it considersthat acriminal investigation isnecessary or
desirableto prevent or detect acontravention of thisAct.

(2) Therelevant authority may inthe courseof investigation:

(a) require an officer, employee or agent of the procuring entity or
bidder, supplier. contractor, or consultant to produce any books, records,
accountsor documents;

(b) search premisesfor any books, records, accountsor documents:

(c) examine and make extracts from and copies of books, records,
accounts or documents of any procuring entity, bidder, supplier,
contractor or consultant ;

(d) remove books, records, accounts or documents of the procuring
entity, bidder, supplier, contractor or consultant for aslong as may be necessary
to examine them or make extracts from or copies of them but the investigator
shall give a detailed receipt for the books, records, accounts or documents
removed,
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(e) require an officer, employee or agent of the procurement entity or bidder,
supplier, or contractor or consultant:

() toexplainan entry in the books, records, accountsor documents;

(ii) to providetheinvestigator with information concerning the management

or activitiesof the procurement entity or biddersasmay bereasonably required;

(f) explain an entry inthe books, records, accountsor documents; and

(g) providetheinvestigator with information concerning the management or
activitiesof theprocurement entity or biddersasmay bereasonably required.

(3) The Bureau may, pursuant to the advice of the procuring entity, resultsof
itsreview of a procurement or report of investigation by arelevant government
agency issue avariation order requiring acontractor at hisown expenseto repair,
replace, or to do anything in hisor her contract left undone or found to have been
carried out withinferior or defective materialsor with lessskill and expertisethan
required by the contract of award.

(4) The Bureau shall, if satisfied that there has been a contravention of this
Act or any regulations in relation to procurement proceedings or procurement
contracts, takeaction torectify the contravention which action shall include:

(a) nullification of the procurement proceedings,

(b) cancellation of the procurement contract;

(o) ratification of anything doneinrelationto the proceedings; or

(d) adeclaration consistent with any relevant provisionsof thisAct.

(5) On completion of theinvestigation, therelevant authority shall if an
offenceis disclosed, take all necessary steps to commence prosecution and
inform, the Bureau and the procurement entity accordingly, but where no
offence is disclosed, the file shall be closed and the Bureau and procuring
entity shall beduly informed.

54.-(1) A bidder may seek administrative review for any omission or
breach by aprocuring or disposing entity under the provisions of thisAct, or
any regulations or guidelines made under this Act or the provisions of
bidding documents.

(1) A complaint by abidder against aprocuring or disposing entity shall

first be submittedinwriting tothe accounting officer who shall:

(a) within fifteen working days from the date the bidder first became aware
of the circumstances giving riseto the complaint or should have become aware of
the circumstances, whichever isearlier;

(b) onreviewing acomplaint, the accounting officer shall makeadecisionin
writing within 15 working days indicating the corrective measures to be taken if
any, including the suspension of the proceedings where he deemsit necessary and
givingreasonsfor hisdecision; or

(c) where the accounting officer does not make a decision within the
period specifiedinsub-Section (2)(b).
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(3) The bidder is not satisfied with the decision of the accounting officer,
the bidder may makeacomplaint to the Bureau within 10 working daysfromthe

not afactor5 - lgte of communi cation of the decision of the accounting officer.

Disposal of
public
property

(4) Uponreceipt of acomplaint, the Bureau shall promptly:

(a) give notice of the complaint to the respective procuring or disposing
entity and suspend any further action by the procuring or disposing entity until
the Bureau has settled the matter ;

(b) unlessit dismissesthe complaint:

(i) prohibit aprocuring or disposing entity fromtaking any further action

(it) nullify in whole or in part an unlawful act or decision made by the
procuring or disposing entity

(iii) declare the rules or principles that govern the subject matter of the
complaint; and

(iv) revise an improper decision by the procuring or disposing entity or
substituteitsown decisionfor such adecision.

(5) Before taking any decision on acomplaint, the Bureau shall notify all
interested bidders of the complaint and may take into account representations
from thebiddersand from therespective procuring or disposing entity.

(6) The Bureau shall make its decision within twenty-one working days
after receiving the complaint, stating the reasonsfor its decisions and remedies
granted, if any.

(7) WheretheBureaufailsto render itsdecision within the stipul ated time,
or the bidder isnot satisfied with decision of the Bureau, the bidder may appeal
to the Federal-High Court within 30 days after the receipt of the decision of the
Bureau, or expiration of thetime stipul ated for the Bureau to deliver adecision.

PART X-DISPOSAL OFPUBLIC PROPERTY

55.-(1) This Section shall apply subject to the Public Enterprises
(Commercializationand Commercialization) Act 1999.

(2) For the purposes of this Act every procuring entity shall also be
disposing entity.

(3) The open competitive bidding shall bethe primary source of receiving
offersfor the purchase of any public property offeredfor sale.

(4) The Bureau shall, withthe approval of the Council:

(a) determine the applicable policies and practices in relation to the

disposal of all publicproperty ;

(b) issue guidelines detailing operational principles and organizational
modalities to be adopted by all procuring entities engaged in the disposal of
publicproperty and
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(c) issue standardized document, monitor implementation, enforce
compliance and set reporting standardsthat shall be used by all procuring entities
involvedinthedisposal of public property.

(5) For the purposes of thisAct, public property is defined as resourcesin
the form of tangible and non-tangible assets (ranging from serviceable to the
unserviceable)

(a) created through public expenditure

(b) acquired asagift or through deeds

(c) acquiredinrespect of intellectual or proprietary rights

(d) acquired onfinancial instruments (including shares, stocks, bonds, etc) ;
and

(e) acquired by goodwill and any other giftsof the Federal Government.

(6) Themeansof the disposal of public assetsshall include

(a) saleandrental ;

(b) leaseand hire purchase

(c) licensesandtenancies,

(d) franchiseand auction;

(e) transfers from one government department to another with or
without financial adjustments; and

() offer to the public at an authorized variation.

56.-(1) Before dating any public property for disposal, the accounting
officer (whether acting in his own authority or at the direction of any superior or
other authority) in charge of any public property set for disposal shall authorize
the preparation of a valuation report for such property by an independent
Evaluator, or such professiona with the appropriate competence to carry out the
valuation.

(2) The disposal of assets whether or not listed in the Assets register for a
procuring entity shall be planned and integrated into theincome and expenditure
budget proj ection of theprocuring entity.

(3) Thedisposal of assetsreferredto in subsection (2) of this Sectionshall be
timed to take place when the most advantageous returns can be obtained for the
asset inorder to maximizerevenue accruing to thegovernment.

(4) A1l procuring entities shall distribute responsibilitiesfor the disposal of
public property betweenthe procurement unit and the TendersBoard.

PART X| - CODE OF CONDUCT
57. (1) TheBureau shall, with the approval of the Council, stipulateaCode
of Conduct for al public officers, suppliers, contractors and service providers
with regards to their standards of conduct acceptable in matters involving the
procurement and disposal of public assets.
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(2) The conduct of all persons involved with public procurement, whether as
official of the Bureau, aprocuring entity, supplier, contractor or service provider shall at
all timesbe governed by principlesof honesty, accountability, transparency, fairnessand
equity.

(3) All officers of the Bureau, members of Tenders Boards and other persons that
may cometo act regarding the conduct of public procurements shall subscribeto an oath
asapproved by Council.

(4) All personsinwhose hands public funds may be entrusted for whatever purpose
should bear in mindthat itsutilization should bejudicious.

(5) Where a transaction involves the disposal of assets, principles of honesty,
accountability, transparency, fairness and equity shall continue to apply to the same
extent aswhereit involvesprocurement.

(6) Theseprinciplesshall apply at all times, particularly when:

(a) making requisitionfor or planning of procurements;

(b) preparing solicitation documents,

(c) receiving offersin responseto any form of solicitationtowardsaprocurement or
disposal ;

(d) evaluating and comparing offersconfidentially andin completeneutrality;

(e) protecting theinterest of all partieswithout fear or favor ; and

(f) obviating all situationslikely to render an officer vulnerable to embarrassment
or undueinfluence.

(7) All publicofficersshall handle public procurement and disposal of assetsby

(a) ensuring adequatetimefor preparing offers;

(b) complyingwiththisActandall derivativeregulations; and

(c) receiving strict confidentiality until completion of acontract.

(8) All public officers involved in public procurement and disposal of assets

shall maintain the highest standards of ethics in their relationships with persons
real or corporate who seek government commerce whether as a bidder, supplier,
contractor or service provider by devel oping transparent, honest and professional
relationshipswith such persons.

(9) Every public officer involved directly or indirectly in matters of public
procurement and disposal of assetsshall:

(a) divest himself of any interest or relationshipswhich areactually or potentially .
inimical or detrimental to the best interest of government and the underlining principles
of thisAct; and

(b) not engage or participate in any commercial transaction involving the federa
government, its ministries, extraministerial departments, corporations where his
capacity aspublicofficer islikely to confer any unfair advantage- pecuniary or otherwise
onhimor any persondirectly relatedto him.

36



Public Procurement Act

(20) Any person engaged in the public procurement and disposal of assets
who has assumed, or is about to assume, a financial or other business outside
business relationship that might involve a conflict of interest, must immediately
declaretotheauthoritiesany actual or potential interest.

(11) Such adeclaration shall begiven such considerationat therelevant level
asisnecessary so that, whereit is seen that remedia action istaken, aconflict of
interestispresent.

(12) A conflict of interest existswhereaperson

(a) possessesaninterest outside hisofficial dutiesthat materially encroaches
on the time or attention which should otherwise be devoted to affairs of
government;

(b) possesses a direct or indirect interest in or relationship with a bidder,
supplier, contractor or service provider that isinherently unethical or that may be
implied or constructed to be, or make possible personal gain dueto the person's
ability toinfluencedealings;

(e) entertainsrelationshipswhich areunethical, rendering hisattitude partial
toward the outsider for personal reasons or otherwise inhibit the impartiality of
theperson’'sbus nessjudgments;

(d) places by acts or omissions the procuring entity he represents or the
Government in anequivocal, embarrassing or ethically questionableposition;

(e) entertains relationships compromising the reputation or integrity of the

procuring entity herepresentsor the Government;

() receives benefits by taking personal advantage of an opportunity that

properly belongsto the procuring entity herepresentsor the Government;

(g) creates a source of persona revenue or advantage by using public

property which comesinto hishandseither in course of hiswork or otherwise; and

(h) discloses confidential information being either the property of his

procuring entity, the Government or to asupplier, contractor or service provider to
unauthorized persons.

(13) A person involved in the disposal of assets, shall not either by athird
party or by himself be interested in any manner in buying directly or indirectly
these assets and shall not have or obtain any type of advantage or revenue from
thedisposal for aperiod of threeyearsafter thedisposal.

PART X11-OFFENCES et
58.-(1) Any natural person not being a public officer who contravenes  , yjic
any provision of thisAct commitsan offenceandisliableonconvictiontoa  procurement
term of imprisonment not less than 5 calendar years but not exceeding 10

calendar yearswithout an option
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(2) Any offencein contravention of thisAct shall betried by the Federal High Court.

(3) Prosecution of offences under this Act shall be instituted in the name of the
Federal Republic of Nigeriaby theAttorney-General of the Federation or such other officer
of the Federal Ministry of Justice as he may authorize so to do, and in addition, without
prejudiceto the Constitution of the Federal Republic of Nigeria1999, hemay:

(a) after consultation with the Attorney-General of any state of the federation,
authorize the Attorney-General or any other officer of the Ministry of Justice of that state;
or

(b) if the relevant authority so requests, authorize any legal practitioner in Nigeriato
undertake such prosecution directly or assist therein.

(4) Thefollowing shall also constituteoffencesunder thisAct:

(a) entering or attempting to enter into acollusive agreement, whether enforceable or
not, with a supplier, contractor or consultant where the prices quoted in their respective
tenders, proposals or quotations are or would be higher than would have been the case has
therenot been collusion between the personsconcerned;

(b) conducting or attempting to conduct procurement fraud by means of fraudulent
and corrupt acts, unlawful influence, undue interest, favor, agreement, bribery or
corruption;

(c) directly, indirectly or attempting to influence in any manner the procurement
processto obtainanunfair advantageintheaward of aprocurement contract ;

(d) splitting of tendersto enabl ethe evasion of monetary thresholds set;

(e) bid-rigging;

(f) atering any procurement document with intent to influence the outcome of a
tender proceeding;

(g) uttering or using fake documentsor encouraging their use; and

(h) willful refusal to allow the Bureau or its officers to have access to any
procurement records.

(5) Any person who while carrying out his duties as an officer of the Bureau, or any
procuring entity who contravenes any provision of this Act commits an offence and is
liableon convictionto acumulative punishment of:

(a) aterm of imprisonment of not lessthan 5 calendar yearswithout any option of fine
;and

(b) summary dismissal fromgovernment services.

(6) Any legal person that contravenes any provision of thisAct commits an offence
andisliableonconvictiontoacumulative penalty of :

(a) debarment from all public procurements for a period not less than 5 calendar
years, and

(b) afineequivalent to 25% of thevalue of the procurement inissue.
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(7) Where any legal person shall be convicted pursuant to subsection (4) of
thisSection, every director of thecompany aslisted onitsrecordsat the Corporate
Affairs Commission shall be guilty of an offence and isliable on conviction to a
term of imprisonment not lessthan 3 calendar years but not exceeding 5 calendar
yearswithout an option of fine.

(8) Analternation pursuant to subsection 4(f) shall include:

(b) insertion of documents such as bid security or tax clearance certificate
whichwerenot submitted at bid opening ; and

(©) request for clarificationinamanner not permitted under thisAct.

(9) Collusion shall be presumed from a set of acts from which it can be
assumed that there was an understanding, implicit, formal or informal, overt or
covert under which each person involved reasonably expected that the other
would adopt a particular course of action which would interfere with the faithful
and proper application of the provisionsof thisAct.

(20) Bid-rigging pursuant to subsection 4(e) means an agreement between
personswhereby:

(a) offerssubmitted have been pre-arranged between them; or

(b) their conduct has had the effect of directly or indirectly restricting free
and open competition, distorting the competitiveness of the procurement process
and leading to and escalation or increase in costs or loss of value to the national
treasury.

(11 ) For the purposes of the presumption under Section 51 (7) of this
Section, consideration shall be given to a suspect's ability to control the
procurement proceedings or to control a solicitation or the conditions of the
contract in question, whether total or partial.

(12) For the purposes of Section 59(5) of this Section, it shall be

sufficient to prove that a reasonable business person should have known
that his action would result in his company or firm having an undue
advantageover other biddersto thedetriment of the national treasury.

PART XI11-MISCELLANEQOUS

Miscellan-

59.-(1) Thefixing of the seal of the Bureau shall be authenticated by the eous

signature of the Chairman, the Director-General or of any other person
authorized generally or specially to act for that purpose by the Council

(2) Any contract or instrument which, if made or executed by a person not
being abody corporate, would not be required to be under seal may be made or
executed on behalf of the Bureau by the Director-General or any person generally
or specially authorized to act for that purpose by the Council.

(3) Any document purporting to be adocument duly executed under the seal
of the Bureau shall bereceivedin evidenceand shall, unlessand until the contrary
isproved. be presumed to beso executed.

(4) Thevalidity of any proceeding of Council or of acommitteethereof shall
not be adversely affected by any vacancy in the membership of the Councilor
committee. or by any defect in the appointment of amember of the Council or of a
Committee. or by reason that a person not entitled to do so took part in the
proceedingsof the Council or Committee.
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60. InthisAct:

" Accounting officer" meansthe person charged with line supervisionor the
conduct of all procurement processes,

"Approving authority” means the person charged with overall
responsibility for the functioning of a ministry, extraministerial department or
corporation;

"Assets' includestangibleand intangiblethingswhich have been or may be
sold or procuredfor consideration;

"Bid security" means a form of security assuring the bidder shall not
withdraw a bid within the period specified for acceptance and shall execute a
written contract within thetime specifiedinthebid;

"Debar" meansthe placing of afirm company or natural person on alist of
personineligibleto participatein any procurement proceedingsunder thisAct;

"Certificate of No Objection” means the document evidencing and
authenticating that due process and .the letters of thisAct have been followed in
the conduct of aprocurement proceeding and allowing for the procuring entity to
enter into contract or effect payments to contractors or suppliers from the
treasury;

"Contract" meansan agreement entered inwriting;

"Contractor or supplier" means any potential party to a procurement
contract with the procuring entity and includes any corporation, partnership,
individual, sole proprietor, joint stock company, joint venture or any other legal
entity through which businessis conducted; "Excessive price’ meansamonetary
value proposed by abidder for any procurement which isin the estimation of the
Bureau unreasonable and injudicious after consideration of the actual value of
theiteminquestion plusall reasonableimputationsof cost and profit;

"Goods' means objects of every kind and description including raw
materials, products and equipment and objects in solid, liquid or gaseous form
and electricity aswell asservicesincidental to the supply of the goods,

"Interim Performance Certificates' means evidence that a contractor
or supplier as performed its obligations under a procurement contract up to
alevel stipulated by the contractor but not meaning completion;

"International Competitive Bidding" means the solicitation of bids
from both domestic and foreign contractorsand suppliers,

"Lowest evaluated responsive bid” isthe lowest price bid amongst the

bidsthat meetsall thetechnical requirementsand standardsas containedin
thetender document.
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"Margin of Preference” means the extra mark up on price allowed any domestic
contractor or supplier bidding under International Competitive Bidding without being
otherwisedisadvantageoustothebidintermsof price;

"Minor Value" means a monetary value which is not in excess of the monetary
thresholdsset for any approving authority by the Bureau;

"Monetary Threshold" means the value limit in Naira set by the Bureau outside of
which an approving authority may not award aprocurement contract;

"National Competitive Bidding" means the solicitation of bids from domestic
contractors and suppliers registered or incorporated to carry on business under Nigeria
Law;

"Negotiation" meansdiscussionsto determinethetermsand conditionsof acontract
or procurement ;

"Open Competitive Bidding" means the offer of prices by individuals or firms
competing for acontract, privilegeor right to supply specified goods, works, construction
Or services;

"Procurement” meansacquisition;

"Procurement proceedings’ means the initiation of the process of effecting a
procurement up to award of aprocurement contract;

'Procuring entity" means any public body engaged in procurement and includes a
Ministry, ExtraMinisteria office, government agency, parastatal and corporation;
"Public Procurement” meansthe acquisition by any means of goods, worksor servicesby
thegovernment ;

"Relevant authority” includes Economic and Financial Crimes Commission and
Independent corrupt PracticesCommission;

"Services' meanstherendering by acontractor or supplier of histime and effort and
includesany object of procurement other than goods, worksor construction;

"Solicitation Documents’ means the bid solicitation documents or any other
documentsfor solicitation of offersproposal sor quotations;

"Special Purpose Goods' means any objects of armaments ammunition
mechanical electrical equipment or other thing as may be determined by the
President needed by the Armed Forces or Police Force as well as the services
incidental to thesupply of the objects;

"Substantially Responsive” means the response to bid solicitations which
virtually answers to all the needs of a procuring entity as stipulated in the bid
solicitation documents;

"Supplier” means a real or legal person that provides supply of goods,
contracting of worksor consultants;

"Threshold" refersonly to the approving and not the actual processof ward;
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“Validity Period” means the period during which a bidder agrees not to
increasethe cost of itsbid or to removeany componentsof thebid;

Works' means all works associated with the construction, reconstruction,
demolition, repair or renovation of a building, structure or works, such as site
preparation, excavation, erection, building, installation of equipment or materials,
decoration and finishing, as well as services incidental to construction such as
drilling, mapping, satellite photography, seismic investigation and similar services
provided pursuant to the procurement of contract, where the value of those services
doesnot exceed that of the constructionitself.

61. ThisAct may becited asthe Public Procurement Act, 2007.

| Certify, in accordance with Section 2 (1) of the ActsAuthentication Act, Cap.
4, Lawsof thefederation of Nigeria1990, that thisisatrue copy of the Bill passed by
both Housesof the National Assembly.

NASIRU IBRAIIIM ARAB,
Clerktothe National Assembly
1st Day of June, 2007.

EXPLANATORY MEMORANDUM

This Act establishes the National Council on Public Procurement and the
Bureau of Public Procurement as the regulatory authorities responsible for the
monitoring: and oversight of public procurement, harmonizing the existing
government policies and practices by regulating, setting standards and developing
thelegal framework and professional capacity for Public Procurementin Nigeria.
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